Editor's Note: Reconsi derati on deni ed by Oder issued July 15, 1997.

ST. JAVES SM LLAE, INC
| BLA 96- 437 Deci ded March 28, 1997

Appeal froma Decision of the Nevada Sate fice, Bureau of Land
Managenent, di smissing as untinely an Appeal fromissuance of a geot her nal
| ease. N 52313.

D smssal of Appeal reversed, Decision to issue | ease vacated and
r enanded.

1. Appeals: Generally--Rules of Practice: Appeal s:
General ly--Rul es of Practice: Appeal s: O smssal--Ril es
of Practice: Appeals: Tinely FHling

A docunent that chal | enges a BLMdeci sion nay be a
notice of appeal even if it is not styled as such.

A deci sion dismssing an appeal as untinely wll be
reversed where it appears that BLMi ssued the
decision wthout notice to a party adversely affected,
w thout adjudicating a protest previously filed by
that party, and that a letter of objection was filed
by the protester wthin 30 days of actual notice of

t he deci si on.

2.  Appeals: Generally--Rules of Practice: Protests

The filing of a tinely protest suspends the authority
of BLMto act upon the natter until the protest has
been rul ed upon. A decision to issue a geot her nal
resour ces | ease wthout adjudication of the protest
filed by the adversely affected owner of the surface
estate wll be vacated and remanded for adj udi cation
of the protest prior to adjudication of the | ease
appl i cati on.

APPEARANCES.  John Frankovich, Esq. and Mranda M Du, Esq., Reno,
Nevada, for Appellant; John Payne, Esq., Assistant Regional Solicitor,
US Departnent of the Interior, Sacranento, CGalifornia, for the Bureau
of Land Managenent; Kelly W B xby, Esg., Los Angeles, Galifornia, for
| essees.
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| BLA 96- 437
(PN ON BY ADM N STRATI VE JUDGE GRANT

This Appeal has been brought by S. Janes's Mllage, Inc., froma
Deci sion of the Nevada Sate Gfice, Bureau of Land Managenent (BLMN),
i ssuing a geot hernal resources | ease of certain |ands to Zonal
Qorporation on May 17, 1995. S. Janes's MIlage is the owner of the
surface of certain lands wthin the leased area. &. Janes's M| age
appeal ed the | ease issuance by letter dated June 11, 1996, on a variety of
substantive grounds, noting that it had filed a protest of the | ease
appl i cation several years before | ease i ssuance and that BLMhad failed to
either adjudicate the protest or notify Appellant of |ease issuance. A
petition requesting a stay of the effect of the Decision issuing the | ease
acconpani ed the Appeal. A stay was granted by Oder of this Board dated
Sept entber 18, 1996.

n Decenber 1, 1989, Zonal Gorporation filed an offer to | ease
geot hermal resources in approximately 2,347 acres of lands in T. 17 N, Rs.
19 and 20 E, Munt Dablo Meridian (MM, Nevada. The offer identified
the Lhited Sates Forest Service (FS as the surface managi ng agency for
the lands described in the offer. However, included in the | ease offer was
sec. 14, T. 17 N, R 19 E, which had been patented subject to a
reservation of geothernal resources. By letter dated January 16, 1990, BLM
notified FS of the offer to | ease and requested that FS notify it of any
objections it had or special stipulations it required. In aletter dated
Septenber 30, 1992, FS encl osed a Deci sion Notice/ H nding of No
Sgnificant Inpact in whichit consented in part to the | easing of national
forest lands described in the | ease offer while wthholding its consent on
certain lands. The FS Decision Notice expressly specified that it applied
only to FSlands. The FSnoted in a followup letter to BLMdat ed
Decenber 16, 1992, that sec. 14, T. 17 N, R 19 E, MM had private
surface/ Federal mneral estate status and indicated it had no
recommendat i ons for | ease stipulations for the split estate |ands.

Appel | ant' s predecessor-in-interest protested the proposed i ssuance of
geot hermal resources | ease N52313 in a My 8, 1991, letter to BLM
asserting that it was in the process of devel oping the | and for residential
use and that nuch of the area was already in residential use. 1/ It also

1/ Appellant is the successor to National Land Qorporation which actual |y
filed the protest. In a Feb. 18, 1997, filing wth the Board, counsel for
the | essee has opposed the stay previously granted and request ed expedited
reviewof this Appeal. In opposing the stay, Respondent asserts that the
initial filer of the protest no longer exists as a result of bankruptcy
proceedi ngs. Respondent asserts that Appellant | acks standing to nai ntain
the protest of its predecessor-in-interest. Ve reject this challenge.

S nce the owner of the surface estate has protested | easing of the

geot hermal resources, we find that the current surface owner as successor-
in-interest has standing to appeal |ease issuance. It is well established
that an assignee pursuant to an unapproved assi gnnent has standing to
appeal decisions adverse to its interests. o Broadcasting Gorp.,

120 I BLA 380, 382 (1991); Tenneco QI (., 63 IBLA 339, 341 (1982). In
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| BLA 96- 437

contended that the water resources in the area were fully allocated and in
critical supply, thus any devel opnent wth the potential to jeopardize the
available quality and quantity of groundwater could not be construed to be
inthe "public interest” as required by 43 CF.R 8§ 3201. 1-1(a). The
protest requested that the | ease offer be rejected or that sec. 14 be

w thdrawn fromleasing. The BLMnever responded to this protest.

[1] The decision to issue the | ease was nmade on March 30, 1995; the
| ease was issued to Zonal Gorporation effective June 1, 1995. Appel | ant
recei ved no notification of either the decision to | ease or of the | ease
issuance. It is uncertain when Appellant first |earned of the | ease
issuance. In a March 25, 1996, letter to the Regional Solicitor, Appellant
states that it had recently | earned of the | ease issuance by chance. The
record shows that counsel for Appellant knew of the | ease issuance by
Mrch 11, 1996. 2/ The appeal was dismssed as untinely by BLM Deci sion
dated July 22, 1996. 3/ In dismssing the appeal, BLMhel d that Appel | ant
becane aware of the | ease issuance by the tine of a March 25, 1996, |etter
fromcounsel for Appellant addressed to the Regional Solicitor. S nce
the June 11, 1996, Notice of Appeal was not filed wth BLMw thin 30 days
thereafter, BLMdi smssed the appeal as untinely. The BLM Deci sion does
not, however, address the fact that a copy of the March 25 |etter
obj ecting to i ssuance of the | ease as being in violation of Appellant's
rights and various substantive | egal requirenents was sent to the sane BLM
of ficial who subsequent|y issued the Decision dismssing the appeal and is
found in the case file. Ve find that this docunent itself qualifies as a
tinely appeal of the |easing decision in the absence of a determnation by
BLMto reconsider its action. The Board does not require that a docunent

fn. 1 (continued)
view of the inpact of this case on the issued | ease, the Mtion for
Expedited reviewis granted and we have advanced this case on our docket
for deci sion.

V¢ note that shortly prior to issuance of this Decision, counsel for
S. Janes's Mllage and for | essee advised the Board that they are in
settlenent negotiations and requested that we delay our Decisionin this
Appeal . Ve granted the earlier Mition to Expedite reviewof this case
because we determined the Mbtion to be well founded and consider a pronpt
decision to be in the public interest. After having reviewed the nerits of
this Appeal, we deny the Mbtion to delay our Decision as untinely fil ed.
2/ An affidavit fromMranda Du, counsel for . Janes's Millage, states
that she net wth personnel fromthe Nevada Sate fice on Mar. 11, 1996,
to inquire about the issuance of the Record of Decision dated Mar. 30,
1995, in which BLMaccept ed geot hernal resources | ease applicati on N 52313.
3/ Wen a notice of appeal is filed nore than 30 days after service of
the decision and after the | apse of the 10-day grace period, the rel evant
regul ati on provides that the notice of appeal wll not be considered and
the case wll be closed by the official fromwhose decision the appeal is
taken. 43 CF. R § 4.411(c).
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be | abel ed a notice of appeal or even use the word appeal. Arnell Ol .,
95 I BLA 311, 318 (1987); Qldie Skodras, 72 IBLA 120 (1983). A docunent
nay be a notice of appeal if it challenges a BLMdecision. See Thana Qonk,
114 I BLA 263, 273 (1990); Buck WIlson, 89 IBLA 143, 145 (1985). The

March 25, 1996, letter fromcounsel for Appel |l ant expressed a nunber of

obj ections to BLMs decision to issue | ease N52313, including BLMs
failure to notify Appellant of its decision to issue the | ease, as well

as accusations of failure to conply wth the Geot hernal S eam Act of

1970 and the National Environnental Policy Act. The March 25, 1996,

letter clearly challenges the legality of the BLMDecision. Therefore,
the March 25, 1996, letter is a notice of appeal which was filed wthin

30 days of actual notice of the BLMaction. Accordingly, the BLM Deci sion
di smssing the Appeal is reversed.

[2] Ve next turn to the question of the effect of BLMs failure to
consi der Appellant's protest of its decision to issue geothernal resources
| ease N52313. Appellant is the surface owner of sec. 14, however, its
protest was directed to the entire geothernal | ease application to the
extent it nay inpact the quality and quantity of groundwater. Departnental
regul ati ons governing protests and appeal s provide for the filing of a
protest "by any person to any action proposed to be taken in any proceedi ng
before the Bureau.” 43 CF.R § 4.450-2. This was acconplished in this
case by the filing of atinely protest by the owner of the surface estate
insec. 14. Denial of a protest constitutes a BLMdeci sion fromwhi ch an
"adversely affected" party "shall have a right to appeal to the Board."

43 CF.R § 4.410(a). onsequently, Appellant had a right to appeal from
denial of its protest. Serra Qub, Qegon Chapter, 87 IBLA 1, 6 (1985).
It is well settled that BLMmay not proceed wth an action bei ng protested
wthout first adjudicating the protest subject to the right of appeal by
any party adversely affected by that adjudication. GCalifornia Association
of Four Weel Drive Qubs, 30 IBLA 383 (1977). In explaining the basis for
this hol ding, we stated:

The argunent of the Regional Solicitor, however, appears
to be premsed upon the assunption that action which is being
protested may nonethel ess proceed in the face of the protest.
Such is not the case. The applicable regulation clearly states,
"a decision wll not be effective during the tine in which a
person adversely affected nay file a notice of appeal * * *."
43 R 4.21(a). V¢ have noted above that an appeal wll lie from
the dismssal of a protest. Logic requires that inasnuch as the
appeal fromthe dismssal of the protest woul d suspend the action
bei ng protested, the pendency of the protest should ordinarily
prevent the Sate Gfice fromgoing forward wth the action until
ruling upon the protest.
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Thi s procedure works no great hardship upon the Sate
Gfice, since the Sate Gficeis intotal control of the
nanner and speed in which the protest wll be handled. And, as
regards the subsequent right of appeal to the Board, if matters
of atruly energency nature arise, the Sate Gfice nay al ways
petition the Board, pursuant to 43 G-R 4.21(a), to place the
deci sion appeal ed frominto effect during the pendency of the

appeal . [4/]
30 I BLA at 385.

This principle has been upheld in a nunber of different cases:

[T]he filing of a protest generally suspends the authority of
the Sate dfice to act upon a matter until the protest has been
ruled upon. Galifornia Association of Four Weel Drive d ubs,
supra. Further, action is additionally suspended after a ruling
on a protest for the period of tine in which a person adversely
affected may file a notice of appeal therefrom D E Pack,

31 I BLA 283 (1977).

Duncan MIler (Oh Reconsideration), 39 I BLA 312, 316 (1979); see Petrol
Resources Gorp., 65 IBLA 104, 108 (1982). It is inproper to issue a | ease
in response to an application which is subject to a protest prior to final
adjudication of the protest. Serra Qub, Gegon Chapter, 87 IBLA at 7;
Serra Qub Legal Defense Fund, Inc., 84 IBLA 311, 319, 92 Interior Dec.
37, 41-42 (1985); DE Pack, supra. Further, a lease issued in this
nmanner i s subject to cancellation in the event the protest is ultinately
sustained. Serra Qub, Oegon Chapter, 87 IBLAat 7. V¢ therefore vacate
BLM's Deci sion 1ssuing geot hermal resources | ease N-52313 and renand t he
case to BLMto adjudi cate Appel lant's protest prior to determning whet her
to issue the lease for sone or all of the lands currently described in the
| ease.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision

4/ The | anguage of the regulation at 43 CF. R 8§ 4.21(a) in effect at the
tine provided that the effect of decisions was stayed pendi ng a deci sion on
appeal by the Board unl ess the decision was put into effect by the Board in
the interim This regul ati on was subsequent|ly nodified to its present form
provi ding that decisions are stayed during the period i n whi ch adversely
affected parties nay file an appeal and petition for a stay. Thereafter,
BLM deci sions are stayed during a 45-day period for review of the stay
petition and for the duration of any stay order issued by the Board.

43 CF.R § 4.21(a), 58 Fed. Reg. 4942-43 (Jan. 19, 1993).
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dismssing the Appeal is reversed and the Decision issuing the |ease is
vacated and renanded to BLM

C Randall Gant, Jr.
Admini strative Judge

| concur:

Gl M FHazier
Admini strative Judge
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